IN THE UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

	JENNIFER BIER,

Plaintiff-Appellant,

vs.

EDWARD ZAHREN, in his official capacity as United States Marshal for the District of Colorado, 

LIEUTENANT GENERAL STEVEN R. POLK, in his capacity as Inspector General of the Air Force, and 

COLONEL DAVID BRASH, USAF Trial Judiciary,

Defendants-Appellees.
	No.


EMERGENCY MOTION FOR ENTRY OF STAY PENDING APPEAL 
Pursuant to F.R.App.P. 8 and 10th Cir.R. 8.1, appellant Jennifer Bier (“Bier”), hereby moves for a stay pending appeal.  In support of this Motion, Bier states as follows.

STATEMENT OF THE CASE

This case involves questions of fundamental importance involving the privacy rights of women who have been sexually assaulted by military personnel.  The District Court ruled that the military judge presiding over the court martial of a military officer accused of raping two fellow Air Force cadets had properly ordered plaintiff Jennifer Bier (“Bier”) to turn over her counseling records for in camera review in connection with a broad pretrial discovery request, even though that request made no attempt to show that such records were likely to contain exculpatory or impeachment material.

Thus, if the District Court’s order is allowed to stand, this Court will essentially be condoning a rule of law that allows a military judge — a government representative — to unnecessarily view a private person’s most confidential thoughts without so much as requiring any sort of proffer that those records contain relevant and material evidence.  As set forth briefly below, such a rule of law is manifestly unconstitutional.  Accordingly, in order to prevent the deprivation of Ms. Bier’s liberty interest, effected through arrest pursuant to a warrant issued on the basis of an unconstitutional rule of law, this Court should stay enforcement of the Warrant of Attachment issued by the military judge until this appeal can be resolved.

PRIOR REQUEST FOR STAY

On June 8, 2005, prior to requesting relief in this Court, Bier requested that the District Court stay execution of the Warrant of Attachment pending this appeal.  The District Court declined to do so.  The stated basis for the District Court’s decision was that granting a stay pending appeal would be tantamount to providing plaintiff with the relief requested in her motion for preliminary injunction, which the District Court denied.

REASON FOR REQUESTED RELIEF

The requested relief should be granted because the Warrant of Attachment was issued in excess of the military court’s authority for several reasons, including (1) it was issued in violation of the victim’s constitutional right of privacy and her due process rights; (2) it was issued in violation of Military Rule of Evidence 513; and (3) the District Court was wrong to suggest exhaustion in military system is a prerequisite to seeking relief in Federal Court.

STATEMENT OF FACTS

The parties have agreed that, for purposes of ruling on Bier’s request for a preliminary injunction, the facts as set forth in Bier’s pleadings are undisputed.  Those undisputed facts, taken from the pleadings submitted herewith as Exhibits A and B, are as follows: 

1. Brakey attended the United States Air Force Academy as a cadet.  Brakey alleges that, while attending the Air Force Academy, she was raped by a fellow cadet, Joseph Harding.  Mr. Harding is now a commissioned lieutenant in the United States Air Force.

2. Bier is a licensed social worker who resides and works in Colorado.

3. Bier provided counseling and psychotherapy to Brakey in Colorado following the alleged assault by Lt. Harding.  Bier’s counseling included her preparation of notes, including a record of her therapeutic sessions with Brakey.  Bier provided counseling and psychotherapy to Brakey under promises of confidentiality, to wit, Bier informed Brakey that their meetings and discussions together, and the notes and records thereof, would be confidential.

4. Brakey relied upon Bier’s promises of confidentiality.  Those promises, and the confidentiality of her relationship with Bier, were vital to Brakey’s decision to proceed with counseling.

5. There is currently pending in Texas a military prosecution of Brakey’s alleged assailant, Lt. Joseph Harding (“Harding”).  During that prosecution Harding served a request for “discovery” which sought the production of all medical records of Brakey of whatever type, including records pertaining to Brakey’s mental health and counseling for a ten year period of time.

6. Harding’s “discovery” request was unsupported by any showing that specific exculpatory or impeachment material existed in Brakey’s medical records generally, or in any records pertaining to Brakey maintained by Bier specifically.  
7. Nonetheless, on December 16, 2004, a subpoena was issued to Bier by the Air Force prosecutor seeking production of “any and all” records involving Brakey.  This subpoena demanded compliance by January 12, 2005.  
8. On January 12, 2005, Bier sent correspondence informing the prosecutor of the privileged nature of her records and her inability to comply with the subpoena based on both her ethical obligations and Colorado law.
9. On February 8, 2005, an attorney then representing Brakey sent correspondence to the court asserting Brakey’s privilege under MRE 513.
  That correspondence noted Brakey’s willingness to allow in camera review of certain “medical records”, but only for the purpose of satisfying the military court that those records did not discuss the incident that was the subject of the trial.  That communication made clear that the victim was not agreeing to such review for the purpose of determining whether the documents could be produced to the defendant.  [See Exhibit C to Plaintiff’s TRO Brief (e-mail to the military court from Brakey’s then counsel).]
 

10. On February 8, 2005, the judge presiding over this matter, Colonel Brash, apparently held a hearing and ruled Bier’s records were “germane” to the underlying court martial proceeding.  The factual basis for the court’s February 8th ruling has never been provided, despite a specific request.  Furthermore, Brakey was unable to attend that hearing because she was hospitalized at the time, and was told by her then-attorney that she would not be expected to attend and that all relevant privileges would be asserted on her behalf at the hearing.  Brakey was subsequently told by her attorney not to worry and that the only thing she needed to prepare for was giving testimony at the actual court martial.  

11. Brakey later learned that no one appeared on her behalf at the February 8th hearing.  She also learned later that, without her permission or authorization, certain of her other medical records had been sent to the court.  Indeed, she did not learn of that until she was contacted by Bier.

12. On March 16, 2005, Bier received a subpoena and correspondence from the military court ordering production of Bier’s records by April 1, 2005.  Additional service of these documents was made on Bier on March 29, 2005 and included a court order and certified letter from Randolph AFB ordering production of “any and all” records pertaining to Brakey.  

13. Unrepresented by counsel, Bier sent correspondence to the court explaining that her files are privileged and that she could not comply.

14. Thereafter, Bier retained Wendy Murphy, an attorney with extensive knowledge and experience in litigating these types of issues.  On April 11, 2005, Ms. Murphy requested a hearing concerning the orders directed to Bier and on April 25, 2005, the military court issued a show cause order and scheduled a hearing for May 18, 2005.   

15. That hearing went forward, and on May 25, 2005, the military judge issued his ruling accompanied by a Warrant of Attachment authorizing the “forthwith” arrest of Bier.  His decision characterizes Bier’s pleading in the military tribunal as a “Motion to Quash”.  Bier characterized her pleading as an “opposition memorandum” because, as explained further herein, it is the defendant, not the subpoenaed witness holding privileged records, who bears the burden of proof in going forward.

16. Bier has refused, and continues to refuse, to comply with the subpoena directed to her because she believed she was ethically obligated to do so, because under Colorado law she was required to do so, and because the applicable law, including MRE 513, did not permit disclosure.  

17. The military court rejected those arguments, and instead ruled that Bier was obligated to produce the records at issue for in camera review. 
18. The military court did not find that the defendant had made a showing that the records were likely to contain exculpatory information or were likely to be relevant to impeachment.
  Nonetheless, the court ordered Bier to comply with the subpoena and produce Brakey’s records.  When Bier indicated she would nonetheless withhold those records, on May 26, 2005 the military court issued the Warrant of Attachment at issue here.
19. Bier filed her Complaint and Motion For Temporary Restraining Order in the United States District Court for the District of Colorado on June 3, 2005.  The District Court held a hearing on that motion on June 8, 2005.  Following that hearing, at which the parties agreed to treat the motion as one for preliminary injunction, the District Court denied Bier’s request for injunctive relief.  A copy of the District Court’s Findings Of Fact And Conclusions Of Law is attached hereto as Exhibit C.

20. Bier filed her Notice Of Appeal on June 9, 2005.

JURISDICTION

Jurisdiction was proper in the District Court pursuant to 28 U.S.C. §1331 because the matters at issue involve substantial federal questions, and venue was proper under 28 U.S.C. §1391(e)(3) because plaintiff was a resident of that district and her action was against an officer or employee of the United States in his or her official capacity.

NOTICE TO OPPOSING PARTIES

Notice of this Motion was provided to the opposing parties both orally and via e-mail per the request of opposing counsel.

REASONS FOR GRANTING STAY

The subpoena requiring Ms. Bier to produce her psychotherapeutic counseling records to the military judge for in camera review and, thereafter, for potential production to the defendant was issued illegally and therefore in an excess of the military court’s jurisdiction, for the following reasons:

1.
The District Court erred in concluding that Bier was required to exhaust her remedies in the military legal system before seeking relief in civilian federal court.  

Whether a military judge’s order authorizing the arrest of a civilian for noncompliance with a military subpoena is “within the scope of its jurisdiction and duty” is precisely the type of issue worthy of review by a civilian federal court in the first instance as it implicates “substantial questions” regarding the military’s authority over the liberty of a particular individual.    See Toth v. Quarles, 350 U.S. 11 (1957) (the status of an individual and other questions of basic jurisdiction should be resolved, in the first instance, by civilian court, even if the individual whose rights are at stake is in active military duty); see also Schlesinger v. Councilman, 420 U.S. 738, 754-759 (1975) (review by federal court appropriate without exhaustion of military remedies to  determine whether military could prosecute a serviceman for drug violation where question before the court was one of jurisdiction as the serviceman  argued the violation was not “service related”). 

Indeed, it is especially inappropriate to require exhaustion of military remedies on the facts here because civilian federal judges are “especially well-qualified” to address “the nice subtleties of constitutional law”, O’Callahan v. Parker, 395 U.S. 258, 265 (1969),  and the power of Congress to regulate military law must be exercised “in harmony with express guarantees of the Bill of Rights.”  Id. at 272-273.  On this point it is worth noting the military judge’s lack of expertise on the constitutional issues presented here, as he relied on Brady v. Maryland, 373 U.S. 83 (1963) to support his ruling allowing the defendant’s pretrial “discovery” motion. [See Exhibit D, p. 5.]  A civilian federal judge would certainly not have made such an error, given that it is well established that a defendant enjoys absolutely no Brady rights against private third-parties, even via in camera inspection, because the material sought by the accused is not in the possession, custody or control of the prosecution.  Brady, 373 U.S. at 87.  

It is also important to observe that this case is not controlled by Younger v. Harris, 401 U.S. 37 (1971), which held that principles of federalism call for restraint on federal court intervention as interlocutory quasi-appellate courts over the actions of state criminal court rulings.  But even if this were a Younger matter, restraint would give way to the liberty interests at stake here such that federal court intervention would be appropriate because “the harm sought to be averted is both great and immediate” and “cannot be eliminated by defense against a criminal prosecution”.  Schlesinger v. Councilman, 420 U.S. 738, 756 (1975), citing Fenner v. Boykin, 271 U.S. 240, 243 (1926).   

Likewise, there is no threat to comity, as defendants argued below, as none of the issues here relate to the unique needs of the military legal system to enforce principles of  “duty and discipline” Councilman, 420 U.S. at 756-757.  For all these reasons, exhaustion of military remedies — even assuming, as did the District Court, that they would be available — is not required.

2.
Under Military Rule of Evidence (“MRE”) 513 the records at issue were privileged unless one of the exceptions set forth in that rule was applicable.  The only exception relied on for ordering production was MRE 513(8), which provides that such records are not privileged unless their disclosure is “constitutionally required”.  The parties have agreed that MRE 513(8) is the only possibly applicable exception.

Bier’s records were ordered produced in response to a pretrial discovery request.  That request contained no showing that Bier’s records were likely to contain materials that were either exculpatory or that would give rise to impeachment.

In a criminal case a defendant has no constitutional right to require a private third party to produce documents, for in camera inspection or otherwise, as part of a pretrial discovery request.  More particularly, defendants have no general constitutional right of “discovery” — for privileged or nonprivileged information — even against the government.  United States v. Ruiz, 536 U.S. 622, 629 (2002); Weatherford v. Bursey, 429 U.S. 545, 559 (1977).  Thus, the defendant here can hardly claim such a right against Bier, a private third-party.  

Nor can the defendant claim that his demand for Bier’s records derives from his Sixth Amendment right of confrontation, because such rights also do not provide a defendant with the right to conduct pretrial “discovery”, particularly where the records at issue involve psychotherapist communications that are privileged under state law, under federal common law, and under the right to privacy contained in the United States Constitution.  See, e.g., Newton v. Kemna, 354 F.3d 776, 784 (8th Cir. 2004); United States v. Doyle, 1 F.Supp.2d 1187, 1190-91 (D.Ore. 1998); Dispenett v. Cook, 2001 WL 340339134 at * 8-9 (D.Ore); see also U.S. v. Haworth, 168 F.R.D. 660 (1996) (defendants confuse the right to cross-examine witnesses with an imagined right of “discovery”); U.S. v. Hach, 162 F.3d 937, 947 (7th Cir. 1998) (there is “no common law, court rule, statutory or constitutional requirement that a defendant be permitted pretrial discovery of privileged records held by a third party”.)

The military court’s order was invalid because it required the production of Ms. Bier’s counseling records pursuant to a pretrial discovery request and such production — even for in camera review — was, as a matter of law, not “constitutionally required”.  The military court’s order violated MRE 513 and the District Court erred when it held that it did not do so because production of the documents at issue was supposedly “constitutionally required”.

3.
The constitutional right to privacy extends to personal information.  See, e.g., Whalen v. Roe, 429 U.S. 589, 600 (1977); Nixon v. Administrator General Services, 433 U.S. 425, 457 (1977); see also A.L.A. v. West Valley City, 26 F.3d 989, 990-91 (10th Cir. 1994) (due process right to privacy right in confidential medical records); accord Sheets v. Salt Lake County, 45 F.3d 1383, 1387-88 (10th Cir. 1995) (due process right to privacy right in personal diary).  Therapeutic communications, which involve intensely personal information, are therefore also protected by the constitutional right to privacy.  See, e.g., Daury v. Smith, 842 F.2d 9, 13 (1st Cir. 1988) (the constitutional right to privacy is well established, and extends to therapeutic counseling communications); see also Bowles v. Insel, 148 F.2d 91, 92-93 (3d Cir. 1945) (“it is settled that ... a subpoena [based on inadequate evidence] requiring the production of private papers is violative of the provision against unreasonable searches and seizures”); Borucki v. Ryan, 827 F.2d 836, 845 n.14 (1st Cir. 1987) (constitutional right of privacy for criminal defendant in court-ordered psychiatric examination); see generally Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971) (constitutional privacy rights are at stake “where a person's good name, reputation, honor, or integrity is at stake because of what the government is doing to [her]”); cf. Sterling v. Borough of Minersville, 232 F.3d 190 (3d Cir. 2000) (police threat to disclose sexual orientation of individual to his family violated constitutional right to privacy sufficient to justify cause of action under 42 U.S.C. §1983).

Accordingly, even if defendant had a constitutional right to request in camera inspection of records as part of pretrial discovery, that constitutional right is subject to, and limited by, the victim’s constitutional privacy rights.  Comparing the relative significance of those competing constitutional rights in the context of this case establishes that the right to privacy prevails over any right defendant may have to in camera inspection during the pretrial phase, because even an in camera inspection invades the victim’s privacy rights without justification and without being “constitutionally required”.  See U.S. v. Gambino, 741 F.Supp. 412, 415 (1990) (threshold showing of "materiality, relevancy and necessity" required before even in camera review by the  judge of journalist’s notes in criminal t trial could be permitted), citing New York Times v. Jascalevich, 439 U.S. 1331, 1335 (1978); see Doyle, 1 F.Supp.2d at 1191.  Thus, for that reason as well, production of such records was not constitutionally required, and the military court acted in excess of the authority granted by MRE 513.

4.
Even if defendant had some type of pretrial right to require in camera review of counseling records, or even if one considers the request at issue a permissible (albeit premature) attempt to implement defendant’s trial right to have the trial court review in camera evidence properly subpoenaed at trial, given the competing constitutional values at stake and the significant harm to a rape victim from having her innermost thoughts revealed unnecessarily — even to a court reviewing such records in camera — due process standards were violated by requiring submission of the records for such an inspection without requiring a prima facie showing of specific grounds for concluding that the files contained evidence that was relevant, material and essential to Lt. Harding’s defense of the charges against him.  

Because the military court failed to conform to those constitutional requirements, its order was issued in excess of its jurisdiction and should be stayed.

JURISDICTION

Subject matter jurisdiction in the District Court was proper pursuant to 28 U.S.C. §1331, because this action involved claims against officers of the United States.  Jurisdiction is proper in this Court because the appeal is taken from an order denying a motion for preliminary injunction entered by the United States District Court for the District of Colorado.

10th Cir. R. 8.1 Required Showing

1.
Bier believes she has a likelihood of success on appeal based on the arguments set forth above.

2.
Bier will be irreparably harmed if the stay is not granted, either because she will be arrested and thus unconstitutionally deprived of her liberty or because the privacy of the therapeutic counseling records she holds in her possession will be irretrievably lost.

3.
There will be no material harm to the opposing parties if the stay or injunction is granted because the trial for which the materials have been subpoenaed is not scheduled to commence until June 22, 2005 and can be rescheduled, and because the records at issue will not be lost or otherwise harmed during the pendency of this appeal.

4.
The public interest will not be harmed by granting the stay requested herein.  If Bier is correct, then the public interest will be advanced because the constitutional rights of all victims and defendants in the military system will be resolved, and military proceedings will take place in accordance with constitutional requirements.  Conversely, if the stay is not granted, the pending court martial proceedings will proceed in an unconstitutional fashion.  

10th Cir. R. 8.2 Certification

1.
This motion was not filed earlier because the District Court only entered the order appealed from June 8, 2005 at approximately 4:30 p.m. on June 8, 2005 at the conclusion of the preliminary injunction hearing in this matter.  Accordingly, this request for Emergency Stay was prepared as promptly as practicable.

Dated:

September 15, 2005


Denver, Colorado

Respectfully submitted,

HOROWITZ WAKE & FORBES

By:

Peter C. Forbes

Jay S. Horowitz

370 Seventeenth Street

Suite 3950

Denver, CO 80202

(303) 572-5100 

Wendy J. Murphy

New England School of Law

154 Stuart Street

Boston, MA  02116

(617) 422-7410

Attorneys For Plaintiff-Appellant 

CERTIFICATE OF SERVICE
I hereby certify that on September 15, 2005, a copy of the foregoing Emergency Motion For Entry Of Stay Pending Appeal  was placed in the United States mails, postage pre-paid, properly addressed to:

	Michael E. Hagerty, Chief, Civil Division

Amanda Rocque, Assistant US Attorney 

Kurt Bohn, Assistant US Attorney

James Murphy, Assistant US Attorney 

United States Attorneys Office

1225 Seventeenth Street, Suite 700

Denver, Colorado 80202
	


� Bier’s motion was originally styled as a Motion For Temporary Restraining Order.  By agreement of the parties, that motion was treated as a motion for preliminary injunction, the denial of which is appealable.


� MRE 513 was enacted by executive order of President Clinton for the specific purpose of protecting the integrity of psychotherapist-patient communications through ensuring confidentiality.  It prohibits the disclosure of such communications, absent a waiver, unless one of eight exceptions is present.  As  noted above, the parties agree that the only exception potentially applicable here is MRE 513(8), which allows disclosure of such communications when “constitutionally required”.


� According to Brakey, even the limited consent to in camera review set forth in that communication was unauthorized.  Accordingly, the statement that the military court was authorized to review the documents in camera for the limited purpose indicated was untrue.  As set forth in the affidavit attached to plaintiff’s TRO brief as Exhibit D, Brakey never waived her rights, including her right to notice and a hearing, prior to the disclosure of any material, even if the disclosure was for in camera review.  Furthermore, Brakey was never told that her records would be reviewed by anyone, including the judge, unless and until all efforts to protect her privacy had failed.


The issue of waiver was not argued by the defendants in the District Court and defendants did not contest Brakey’s affidavit that there had been no effective waiver.  Accordingly, for purposes of this appeal it must be assumed that there was no effective waiver.


� The specific findings of the military court are set forth in an order entered under seal by the military court, which was also filed under seal in the District Court.  A copy of that order is filed under seal herewith as Exhibit D to this pleading.
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